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this case, Francis of the plains 
ae tiff, now the appellant, is executrix, had obtained | 
the court of the parish, of New-Orleans, .on the 
Bist of December 1811, a final judgment against 4 
ing an in. the defendant, now the appellee, for the sum of.’ 
309. Posterior to that, viz on, the 25th of 4 
Muary. 1812, , the parties entered i intoa compromise, 
in which they. express that there is a misunder- 
in their accounts, and agree‘to have their 
_ disputes settled by. two persons, named in the com- 4 4 4 | 
promise, “Upon a representation of the circumstan- 
the Judge of the parish court granted an injunc- 
: tion staying theexecution of the aforesaid judgment, 
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this case, Francis of the plains 
ae tiff, now the appellant, is executrix, had obtained | 
the court of the parish, of New-Orleans, .on the 
Bist of December 1811, a final judgment against 4 
ing an in. the defendant, now the appellee, for the sum of.’ 
309. Posterior to that, viz on, the 25th of 4 
Muary. 1812, , the parties entered i intoa compromise, 
in which they. express that there is a misunder- 
in their accounts, and agree‘to have their 
_ disputes settled by. two persons, named in the com- 4 4 4 | 
promise, “Upon a representation of the circumstan- 
the Judge of the parish court granted an injunc- 
: tion staying theexecution of the aforesaid judgment, 
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4 into” effect, and one “of ithe ities , 
having ‘sipoe* died; the appellant applied to ithe 

parish court td have the injunction! dissolved The Rie 


( previous question is 
to the jurisdiction of this court. He contends 
this is nova case of which we Gan take cage 

vis not a final judgment. 
Tue lawhas, indeed, limited, the jurisdietion af 
‘this court to appeals from final decisions arid judg. 
-inents, and this conformity thereto; has 
| already refused to take cognizance of appeals from’ - 

_ interlocutory decrees ; but, at the same timethey 
have declared that, as'to what shall be cansidered’, 
final decision or judgment, each case must: 
speak for itself When an order, not strictly 
the form of afinal judgment, is, in its effect; tans 


_‘tamount to it, this. court: will exercise. 
4 a ‘trated. On the one hand, the judgment, 
in favour Of the appellant, isa dead lett, 
§f the decree complained of is suffered to subsist 
the other, thé appéllant is barred from bringing’ 


| a any other action, for the same cause, against the jo 
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decision: cam she “mote final, nal 


Judge has erred, in maintaining the.injunction; the j 
 €ause of which ‘was ‘extinct, do order and direct: 


that the decision “appealed from be reversed, and 7 
the injunction, staying the execution of the 


the This j is an action br 
gaust deliver the syndics of the creditors of a late. commercial 

against one of the partners of thefirm, to. 

_hehas-deliver- recover money by him embezzled, some tine 


before the failure of the house. 
Tre embeazlement has been proved, in’ the” 
below, ‘and is not even attempted 
denied. "Fhe defendant, now the appellant, Tests» 
his defence upon a~variety of other grounds, 
of which may be reduced to two principal objec.” 
tions. One to the nature of the action, the 


objection to the niature of the'detion 4 | 
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THE stare OF LOUISIANA. 


an action, cither ‘in’ behalf of the creditors; 
because no fraud has been committed against 
them; or in behalf of the- partner of ‘the defen. 
Rant, because no stich ction 
an action of fraud, ‘both to recover from thé’ appel- - 


Jant the sum embezzled, ‘and to have him’ 


_ for the fraud, as the appellees’ counsél has alleged, : 
it ought, indeed, to. be dismissed, not from any 
J + q want of right in ‘the appellees, but because such 
4 actions’ are unknown to our.-law : and, because 
. any attempt to introduce among: us the multifari- 


ousness of Roman jurisprudence ought to: 
discountenanced, as tending to perplex.the suitors 
4 and. emberrass the administration of justice. 


does appear on the face of the petition, The feud 


_pature of the tight fo recover. 


ofthe ‘district courts, require it to.be, It states 
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- that it is a suit simply for the recovery. of money, 


4 Tue petition is such as the act: formerly regular 
fing the practice of the superior court, and now that 


7 the cause of action and coneludes with a. prayer for 
4 a _ gelief, suited to the circumstances of the case. . 
action was, therefore, properly and 
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UNCAN & 
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on which turns the whole defence, and. with which.‘ 
are connected, the different in 


course of the trial... Faby 
the -plea’. ‘are. slegptiqns, that 


the estate surrendered was more than. sufficient,,to, 


pay the debts of the the other that the 
“sums, reeeived: by the 8, since the 


amoynt the total amount of the debts.’ 
Acarnst the first ‘of these allegitionis,: it 


‘that the person, who makes a‘cession q 


‘of his goods, is bound to surrender them all ‘and 
‘that, should jhe retain an y part of'them, the syndies 


of his creditors have aright to compel’ hint to give 


tae up, although. the ‘property surrendered should > 


to be more than ‘sufficient to pay ‘his debts, 


‘Tursi is ‘certainly sound doctrine, The cession “i 
“of gootls mist be a cession of aif the. goods move. q 


‘able andi immoveable, rights and credits of the deb-. 
tor. matters not, whether their “proceeds may 


exceed, eventually thé‘amount of the debts,” ‘The 
property must be surrendered, tobe admi- 
dish disposed of, according to law. 


ereditors, by their syndics, must be | put in posses: 
sion of the whole. They haye-a right to. colledt 
Dy: portion of the estate, which they may come © 

pee which it would be ridiculous to support.by « 
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‘ing part of the'estate of the partnership, OF'aS 
4 estate, as he converted térhis oWn asé,the 


that right, it, has become, extinet,, now that, they 

have received. more the amount to 
‘pay.all the debts, 

this be the fact, it he to 
“examine whether. as soon.as the syndics of theere- 

“nue until the. administration be closed. 
and their accounts réndered. But, before 

. into that investigation we must astertain whetherit 

| bereally true that the syndics of Duncan and Jack. 

son have collected funds, qufiiciens the 
debtsofthefirm. 

Wirs a view to prove ‘this, had 

to the appellees certain interrogatories, 

complains have not been so. completely answered, 
‘as to enable the court to discover the truth. He 
4 interrogatories been fully 
categorically answered, he would have béen._ 

‘ 


the’ debtors of the partnership,’ fof so'mbehof 
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creditor of the frm, 
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che maintains that part ofthe monies by them J 


lected,has been misapplied ; that, instead: of em. 


ploying. them te'the satisfaction of the creditors, 


mentioned in the schedule, they have without’ any 


authority, applied them, to the’payment of other. 


debts, discovered sincé the surrender. But, it ~~ 
appear’ to this court, notwithstanding the: 4 

: “alleged insufficiency of the answer to the interro- | 
gatories, enough is exhibited to establish that the 
funds, a8 yet collected, fall short of the amouri 
_ of debts, even gs acknowledged in the bilan. 
“Ir is not necessary here to inquire how much : 
remains to be collected ; for the property to be 
" disposed of may perish, or the funds to be recovered 
may be lost, before they come to the hands of 


‘the syndics. ‘What it is important to’ascertain is 


~ how much they ‘have, actually received. Upon 


» this, the answer of the appellees is precise. The. 


sworn to by them and the statement of 
facts shew that the monies hitherto collected amount 
to the sumof $ 38,390 : the debts, as tnentioned itt 
the bilan, are rated at 37,600 ; leaving a ‘balance 
$790. “But the’ costs tone, 4 
curred since the surrender, have absorbed several: | 
‘thousand dollars, “Therefore, independently ofany 
"payment to créditors, not mentioned inthe bilan, 
there is ‘an actual deficiency 


"recognised. Add to this, that the amount of debts _ 


4 

j 

Z 

7 

{ 

i 

t Wig 

4 

4 

: 

i 

Pye 

i 

q 

Bi: 


‘dies—that the ‘syndics, on a ‘close examination of "Dv #ea#? 
fairs ofthe firm, have found additional debts, 


to the amount of $ 41,000, as appears from the 


4 


 Geposition of their attorney in fact and of the clerk 
of the late firm of Duncan. and Jacksen ; cand it will ‘Blo 
beseen that the sums hitherto received fall far, short 


of the realamownt of debis, The syndics, indeed," 
hve, of their authority, recognised debts, of which «ssw 


acd. 


have also, without. waiting for the decree 
distribution; required by law,, procéeded to. make 
‘payments. This is irregular and they nay be.cal- 

4 led to’ am, aceount for ‘it. Tf any, of these debts 


constituents, the créditors. But this does. notalter 
the case as. to the evident. insufficiency, no matter 
Tis of ‘the of Dinca 
and Jackson’ then isnot at anend.® 'They lave 
more to pay, ‘than they have 
anid so long as that is the case, their tight to collect 


q the: jndgment of te 
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“no ‘special mention is; made-in the, schedule, and 


were wrongfully paid, they are answerable to thett : | 


_ the funds of the estate’ eannot. be questioned. 
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brouighit on ‘mortgage, made ‘in favour the 
tif, as vendor, by the defendant, ‘as vendee, 
the’ ‘Security of’ the purchase’ money, of 
of ground, of which the defer has’ 
Tut purchase money, as. ‘secured the’ silt 
ment payable, and mortgage, With interest gn each’ finstalment ae 
tt Betattie due,’ iS claimed by thé and “the 
the Baiyment fesisted' by’ the "défenidaiit, "priticipallyy 
“ant ‘Made On the lots 
| by the”plaintif, in favour of. Madhim Delor, 
mortgage be taised, ‘the plaintiff has no’ 
matid money, ‘and that, as 
has “hot “been in “mord, no ‘interest 
Claimed? extistence of thé mortgage, 
ah and avid. 
aald, given by the vendor ta the vendge,, with the 
of ownership, fuifilment of: the obliga-. 
of vendor... Le,contrat de. vente est: un: | 
parilequel contractints, quvestle 
wendeur, soblige envers autre, de lui faireayoir 
 dibrement, titre de propriétaire, une:chose, pour ' 
tine Pargent, que Lautre contractant, gis 


; 
ge 


vendeur qui verid une chose, dont il 


bonne. foi ttre le propriétaire, quoigu’il ne le soit 


oblige pas. preécisémient & 
propriété.. Hactenus.tenetur ut rem emptoré. 


_ feet. 30, 8. Pothier, contrat de-wente, art 


dant acknowledges ; neither ‘deception, ‘Suppressio - 
for, in his act of sale; to the defendant, 
recites his own tide, which discloses the mort-- 
by ‘to Madama Delor, his 


isso'violent that the court’ will 
4 being’ controverted. Powell Mortg. 569, Sugden’ 
there 


eae for on payed, “Which he 


the ‘mortgage “amounts ‘to ‘an “eviction?” 
Until’ an actioti had ‘been instituted 


defendant thet, by: this bad 
| notice. of this “incumbiratice,’ which’ 


ficeat, ‘non enim, ut ejus\ faciat. Dige 19, tite 
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ti 
vendor, ‘until by: the execution of a 
git ei: pissessionem, unde notant sold sententia 
possessionem non’ amitti, sed ipsa tantum: 
eutione. :Gothofredi comm. ‘in Dig. tit. 2) 
Pothier, contrat de vente, art. 88. 
SHOULD an action. be. instituted: by: Madany 
her. mortgage; the plaintiff has even 
“then a:tight to insist. on the payment of the: ‘pur 
chase money by the defendant, on giving him. secu: 
‘rity to save him harmless in the action. ‘The plains” 
more, he has, offered, to obtain the 
eancélling., of the - mortgage, on payment.of the 
‘Should be in this, and. be: 
wmable to secure the defendant, he has a, right 
the deposit of the money in court: Con. 
by interest is due on the amount of the pa 


Chasefrom’the expiration, of every instalment, the q 
authorities. are very positive, Dacheteur doit Jes: 


du prise, non. seulement. avant quilait 
en demeure de payer, riais méme pendant 
le proces sur la demande qui fui est. faite 
‘tiers de délaisser, quoigu’il ne soit pas: obligé de 
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1. Because for the whole 


price of sundry lots of ground, sold 


_ by the: plaintiff the” defendant..with ‘warranty 


incumbrance-and which lots arelinedm- 


-berad by hey morgage bythe 
9. Because) the: gives: the, plaintiff 


interest, on his debt, from the: day stipulated for 


payment, when, no interest was contracted: for; 


could have: been made with safety, and)-when 
the plaintiff had no-right to demand the ‘payment 
invconsequence of the existing incumbrancé:) 
the court decreed: costs'iagainst 
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genera) principles of equity, as well as ‘by the, 
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oF by previous incumbrances. unless’ the vendor 
support ‘of these’ principles’ we: rely. on’ these 
he! denies we ae under the proton of 
Ithat article “of the ‘eode, ‘because rio'suityhas. been 
aiguinst us, on Madam Delor’s mortgage: 1 
is without force, does not 
means ‘the right to ‘sue; in court, 
 dhavean Noonecan ‘with truth be said 
‘action, ‘who hasno- right to'sue’in court 
'Phis'by consulting the definitions 
books" of authority, wilt appear manifest. Cooper's’ 
right to’ sue in court for the recovery of the thing. 
m. Law Jour. 57, 4 
are real and personal : a real action by al 
| civil law; is an action for a ‘specific: thing, 
dist. 926, 7, 8. 1,7, 17 ond note 640. 
Senjoin the payment of the purchase money, until’ 
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STATE OF LOUISIANA, 
such exist and ae 


This is done to prevent multiplicity 


euits and ‘possible loss.. Sug. 


cases and bodks already 
‘dvequity?” Kaimy Prine. Eo, 54: Pros’ 
"Ta defendant could not with propriéty be'siid 
Bein. defuule-of payitig, when. the is in. 
s default. “Phe landisunder incumibrance anil the 
plaintiff has no right'to: compel payment, 


“does one of two things, to. wit. 


- inotiinbrance or give'secutity toindeintify against 
it’: ‘neither’of which has he done: ‘With what right 
them is he clothed, -to-demand the payment of in- 
‘terest’: the defendant did not contract to pay it, 
=. neither is he in default. Moreover, the: thing Gs 


it bears no fruits, and there arises tio'equi- 


4 ty from the enjoyment of possession. 


- fiot to pay costs, when it appears the plaintiff 
|... “brought suit before he had 
requisite to entitle himself to thedebt. Had 
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Distict have had existence. . tis not fair to impose costs 
the defendant, qwhen: his defence is foundsto: ibe 
against the. plaintiff?s demand. Costs: 
inthe discretion: ofthe. court, and in this case, 
the just exercisé of that discretion is asked for; by "9! 
as plains the Inte city court, 
eand.from te don of court 
talen\to the superior court; of the. late Territory’ 
Orleans, and the. suit. transferred to: the district 
of the:first district ;.. and from a final judg- 
ment there rendered, .it is brought, . 
before thig..court. The, action .is institated..on_ 
gertain. sales: of lots made,, by the appellee,to the 
appellant, . which, are. situated in the..fauxbourg, 
 .plantier, the appellee, from. Madam Delor 
and conveyed to him. by a public act of sale, bear- | 
Aig: date;on the: 16th of June 1807, the 
whole ;property is. mortgaged, to secure the. pay- 
of the purchase money. The acts sale 
from! the appellee 'to the ‘appellant, for the Jots,: 
- bear date in. August and November of the: same 
year, and, in them a mortgage is reserwed on the 
property, in, favor. of, the seller ; the payment of 
price was to have, been made by instalments, 
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_ ‘Ta -counsel for the appellant, who was:defens: 4 
below contends that cheiis lot” 

"evicted Delor ‘Sarpy; 
Duplantier:.as she-holds a mortgage; on'theipros = 
the payment ofthe price, 80,000; 


the seller -Duplantier, ‘has-alteted 


the plan.of his fauxbourg,'so asta 

hes juigment af te 


alowed it, as is cannot legally be recover-. 
| red, until the purchaser shall-be secured: 
quiet possession ; and that no interest ought, to: 

to the payment of the price; this 


court is of opinion, that he is well: supported, in it~ 
| 
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disturbedin his possession, and in danger: ofevies* 
tion, ‘so long as Matlam Delor’s 
mains ‘unsatisfied, which appears. ‘to be the: ease q 
great danger of total loss in consequence of ‘the! 
that if the® buyer discovers: before: pays 
that he is in danger“of eviction, and: makes; 
this appear, he cannot be compelled topay: the,’ a 
till after he is secured in q 
this:-rale is ‘vited:the digest.” 


 the-appellant; might possibly he. good, so. far ast 
to.diminish the price,’ or even extend to a 
_sion of the eontract ; but not being supported by. 
ever a wouidembl eur 
‘with any- kind: of certainty, and, indeed; having 
Been almost abandotied by the counsel, ‘in the 4 
gument of the cause, it 


‘itis innecessary to enter into any lengthy discus 
on that ‘subject, ‘as it has already been deci- 
dein this court; fn te case of Seger 
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for land. or: any: thing -which, from its: natare, 
May produce: fruits. or revenue, there’ interest 
..is recoverable from the. period at which the money 
bécame ‘due, tho’ no: demand: of paymenti-has 
"been “‘made~-whether the Jland:bé.one acre; cram: 
hundred, is immaterial. But, in the»presemt casey 
itis contended. that interest ought not tobe 
‘because the buyer is:not; bound-to 
| pay-the- original debt, until he. be: secured. in 


his: possession ;. and) this objection appeared:.to, 


the court:to have: considerable weights however, 
| - on examining the law, we- find: that it-isthe actual 
possession and enjoyment of the property, which 
gives..the: right to .the-seller.to claim, interest, 
that, so long as ‘the:purchaser remainsin - 
session, he is bound to pay it ‘on the:price,-unless 
q heoffer the money,'to 
for his use, incase he refuses to receive it; it 
4 294 no. 284 Digests book 19, 4 lon 13 
eximination it. ‘does | 
judge and jury in the court belo, 
intended to found: their verdict and judgiment;on 
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Diet “court, »But-from the. manifest uncertainty 
Verdict; and as: the district judge has. not,!im his! 
__ judgment thereon, rendered it. ‘moreexplicity it: 

_ becomes: the duty’ of this .court to! reverse: and: 
proceeding:torender such judgment inthe caséagi. 
onght there’ to%have been given: it: is orderedt. 
(and:weido: hereby-ordery, 

that the appellee,Duplantier;t 
“as recover ‘fromthe appellant, Pigman, the sump 
three’, cents, with interest’ 


five per centum ‘per ‘an..on the amount of 
_ from the'period, “at which it»be) 
appelice shall not be «at-liberty to” takeout. 

vof the mortgage, which: Madam.Delor 
Sarpy holds on the’ property purchased-by:-him 
fiom her, so far as it relates to the lots, sold; by 


hiin, {the said appellee, to the.appellant, or offers to: 
him good and sufficient security, to be. approved! 
Oftby district Court ofthe first district, to'save, 

him harmless’ from: all disturbances» ‘evictions’: > 

which may happen’ to him in his possession of 3 

said lots, by or on account of said ‘and. 4 

the appellee pay the costs of this appeal. And’ 
is further ordered be. certian 
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Ture isan action brought. instrament Grapes, Be 

.ofwriting; to have payment of partof the price of 
plintation, sold: to, the. defendant;-the appellant, 
by. the Chevalier :de.la Croix and Daniel ‘Clark, suitmaintain, 
sincé deceased, Tepresented by the, two. 


- 


has qualified. 


order of -seigure having: issued; ‘in made part of 


andappellees, R; Relfand.B. Chewyhis executors. one 


"such. cases, the appellant opposed it, alleging 


did not owe the full amount demanded, but had French. 


which ought to posses. : 
much. 


a 4 i which it is necessary; to, dispose of, before the in, danger of 
case be mee consideration. withhold | 


ot want of quality and 
appear, as the executors of D. Clark. 
| facts, according to the evidence; produced 
a bythe pint and demurred to by the defendant, >. 
 . aro. that Clark..didcby his will appoint R. 
Ref and: B. Chew his executors, but that.R. 
“alone took letters testamentary, ‘The. defendant” 
contends that.oné of the executdrs only having qua- 
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mentary are ‘requisite to authorise ‘an’ ‘executor, 
Ext act, “and: whether’ they add-any thing to! the 
“ power,.'which he’ derives from ‘the will; eer. 
tain “that wllere ‘testator has “not “provided? thie 
his executots ‘shall act’ joiritly,” and not singly,” 
one’ Oftheth may “act aloné, “even altho” the “other: 
“have ‘accepted ‘the trast, 
therefore, if he ‘had appeared alone, would have” 
a répresentation of the deceased’ “His 
appearing with’ Chew” cannot 'vitidté proceed: i 
or whether Chiew ‘has, or his’ not, thie 


duced one of the’ bills of exceptions that came up 
swith the appeal, was’ the reftsal of the district Jud. 
to cause the instrument of sale and thortgage, 
= by the plaintiffs to be translated into 
nglish and furnished to the defendant. Jt is in- 
sisted upon, by. the defendant, that inasmuch’ as 
that j instrument was annexed to the original peti: 
‘tion, prayed to be taken’ as part of it, it 
gught to have been filed in 
with the stipulation made by Congress anid accep- 
by our convention, . viz. that the judicial 
_ Weitten. proceedings, in this state, should tevin: 
tt appeats, wis court that the doce. 
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— Last. District. tate, ithout considering how far letters~ tests 
‘ 
ey 
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by < 


‘the petition,: is nothing but -the evidence» ofiithe’ 


| deréd as otte of those: judicial proceedings, : 
Bestpes, the defendynt had waved all: 
tions tovthe: pretended irregularity, by: pleading 


‘S 


tothe district cdurt, as’ to 
the propriety of making’ the widow a 
Tat request was founded upon | 
Stanet of that lady, being the’ 
act of sale, the sum of money “now: Claimed” 
was made payable.’ The: district eourt-expressed 
Rave gone further and. say that the ‘application. ‘was 


irregular. “For, either the’ plaintiffs have@rightto 


they are the ‘proper’ parties or 
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elaimy annexed to the biil, and referred tofor am. Bs. 
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of thie dese: : ‘Have the appellees a right to; re: 

cover And if so, to what amount? The appel.: 

lees are the sellers of a plantation, 

of which ig: now due and demanded.’ “But, 

, egntended, . that by’ ja’ clause,.insetted inthe 

j now sued for, toa third pers 

There is, indeed,.in the. instrument alluded 

Clause by which it is'said: that this money shall. be 

palid-to.the <widow Castillon, ‘at a certain fixed 

Sellers, andit follows that, had the purchaser ‘ 

plied-withthat clause, the payment would . haye 

been good against the sellers, But, .if he has 

failed 80 to do,can she. now ‘insist on that mode 

of payment asa right The price of the thing 

_ $old.is the-property of the seller... chuses to 

| _ direct theypurchaser to’ pay it over within a certain, 

fiat, ihebinds- himself not to demand) it of the 

he: pay, that other person, atthe’ 

time appointed. But, if the. 

‘make that.payment, there-can be ‘no doubt, but 

_ the stipulation is at an end, and that ,the.-seller hag - a 

same right of calling the 
ifno such clause had ever existed... 
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can. give a release of that mortgage, the stipulation 


pelled to pay the price until the danger’of evics 


7 ‘inserted in:his. favour and. for his security,’ This 
| circumstance, however, does: not . alter. theicase.. 


j ought to recover—or, in other words, 


this case to. have been legal evidence, it amounts to 
teacting parties that sundry expenses, made by. 
» the sellers on the plantation, while they possessed coe 
were to be reimbursed to them, overand above 


For the purchaser has, aright (and :that indepen- 


security against, the.. mortgage. with’ which--the 


tion be removed. In. this case, therefore, as in 
another lately decided in’ this court, Duplantier 


4 vs. Pigman, ante 236, whatever is due of the price 
ofthe plantation should not be levied by execu- 
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Ir remains to examine to the ap: 


the oral testimony in 
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oral testimony has been. introduced for’ the pur- 


suim 8: 1000, sor interest, by Clark q 
ofthe 


son, payingagents of the appellant; which aecoust 

objected to by the appellant’s attorney infact 
that this aécount was, however, afterwards 
‘Kenniepand- Henderson but; they do not recollect 


iwhether-the® appellant instructed them to pay- 

‘only presume, that the ‘payment would not 

_ have been made, unless “it had been 
‘Paking out the fact of payment ‘to-Clark “OF + 
30815937; “on which the witnesses speak! posit 


tively, ‘the whole of ‘their testimony” 

their belief. ° They understood, they! do 
they prestume, is all that they venturé to say). 
‘Bur, laying aside -the consideration. of the 

port’of the testimony, there appcars to have been, 

in this’ case, a wide deviation: from the rales of evi- 7 
by law.” In a’suit for the 
of the price of’a plantation, the conditions of 

the sale of which are expressed in a’ written’ ‘con- 
tract, clothed with all the requisite forinalities, 


“of Shewing ‘that, besides the” price stipulat- 
ed in: the* contract, a certain further’ sum ‘was 


agreed to ‘be paid, by way of teimbursement’ of |») 
€xpenses, made by thé sellers on the Plantation, 
they possessed it, But the proceeds: or 
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judgment be ‘entered’ for?the appellees for 
$15,196, 13, with legaf'interest, since’ thé 
Which the sum here suéd'for 
that no execution shall “be isstied, for the” 


‘AL. 


tectived. Thie’only part of it’ whith "is 


‘is ‘the ‘fact of their having ‘paid “to 


Clatk; “in belialf of the appellant} 
that sunt ihust 
off against the elaiin and must” Be from 
théiimount demanded.” 


judgment of the district’ court be ‘reversed, dnd - 


catrying this judgment’, into effegt, until re- 

"lease of the mortgage on the ‘plantation of the ap-. 

péllant, in favor’ of the’ widow. Castillon, to’ ‘the. > 
amount of the present demand; ‘be filed in theofice 
the clerk’ of the first district, of ontil ‘suffidient 
“security, to be approved by the district Judge, be | 


given and it is further decreed that the 
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in “the contract, “and ‘the -dikttiot "Judge 
 etred inradmitting evidenceto shew thatthe 
stipulated was greater than. there it 
Evidence'received, which ought to have’been’ re- 
‘jected, must be considered as novevidence: There-. 
fore, any thing in” Kennet and 
sale, is viewed, ‘by this court, a8 hever 
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| CASES:IN /THE:SUPREME COURT 

| 
nether of which appears to the 

in declaring ‘some :part: of the testimony, taken in. 
this case, tohave. been‘improperly ‘admitted, and. 
recognising as legal, atthe same time, some other 
uthe testimony. They observe: that they 
no:rule of law, which ‘authorises the defene 
daintdinea suit:to prove, by parol evidence, that be 
plaintiff money, and . which denies 
| the sight of proving alsa by to 
_what- purpose that money was received. . 4 
Tre court does not, indeed, believe sae’ 
an absurdity: can be found in any ruleof law. 4 
plaintiffs, in this case, were at full liberty to 
evidence, the money, by them receiv. 
‘account of some other transaction’ 
«than the-gale of the plantation :-but the moment a 
they attempted to apply it in that way, they. violat-- 
edithe rule-of, idence,. which forbids. the edmis- 
of parol evidence against or beyond. the cons. 

tents ofa written contract. Therefore, such part 4 
oral. testimony, as. went to establish that “ 
beyond: the price,’ mentioned in the 
Wepittten contract, -had been promised by the pur- 
chaser, was illegal evidence. The circumstance 
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bound to decide according to law, andtocorrect the 

etrors found in the ‘record, whethet they be moto: 
‘of parties cannot omake that lawful, whi¢li is 

‘the’ adverse party, would 


appearon therccord, and 
‘Phe competency. of the witnesses, “say the/appél: 
 leesjis.not questioned. No; they were compe; 


“objection: one of great import” 


substance. Its object is to. preserve 


Tate one.of the most sacred rules of our law: arule 
which, “in matters of public acts,’ ig not made- 
merely for the safety of the:contracting parties, but 


solicia rehearing, ‘is not supported -by- facts. 


by the parties or not. . The consent or omission 
take ittherule-of their decision, 


_ beyond.the written contract ; but,; every. 

q _son was incompetent beyond fs 
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of its contents, 
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bythe appellant... The, appellant -allegedythat) 
this ladyjs the only -person who- gan release 
‘mortgage, and.that he. cannot therefore safely pay, 
to thejappellees. Thi enough 
shall, be seoured against that mortgage, before exe. 
eial:praceedings} ‘that courts:much decide secune 


dum allegata probata’’isunnecessatily appealy 


vs. SHVDICS ¢ OF LARIONDA 
a By the Court. This. cause. comes up, on exe a 
client. ceptions, taken by the'appeliant to-various opinions 
“gn. instrament the lawyarising q 
_ing to admit other parol evidence to: préve: the, 
existence of a note, on which the appellant founds 
his claim in this action, iand.its loss... =» 4 
"Ege court is of opinion ‘that Abe Judge of the 
erred,» in-sejeetitigythe attorney, onthe: 4 
ground of incompetency. altho’, perhapsy 
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ployed: yet, we ‘think, that this 
a "repealed by the act of the: Legislative Counciljiand svxpres- 
“the Civil. Code, in. which it is stated, onthe subject 
_ tioning: severalivanses of ‘ineonipetency) among ! 
*beingengaged in the’ actual orsalanyof 
| | parties, is motia Sufficient) cause 


the Judge ought to haveadmitted - 
nesses to ihave beén ‘sworn; "in order tovascertain® 
how-far such testimony may go toprove 


| as will renderlegal the introduction 

to lose. an “instrament, which "served 
_ of the Judge below, in-ejecting 
sglvent asawithess!to prove thatthe 
which: “the »present/contest has’ arisen,’ was in 
existence at the of his failure’ that ie-was'gi 
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Base pad, in‘consequence of en opposition 
appellant, to. the homoplogation of a ‘tableau ef 
amongst offered by the: 
on the bankrupt laws of that country, to 
establish the principle that there the bankrupt isa 


‘ 


x 


been cited, from courts of 


_ competent. witness ‘to prove any fact, which 


lessen the dividend of hisestate among his” 


creditors. Thereason given, is that in such a case, 


"he testifies against his own interest, because he 
is intitled to.a certain per cent. on his estate, rated 
gecording to the amount which it is'found:napable 
of paying.» Inthe laws of this country, relativeto 
insolvents, we. believe, no: such principle is recogs 


therefore, the. reasons, upon. which»these 


"decisions are bottomed, would here fail; were thep 
_ -strietly. applicable, as law, in. any case» arising id’) 
our country, Buty’ itis clearly laid down: im 
Febrero, del Juicio.de. Concurso, no. 33; ‘thatin 
acontest, as to the legitimacy of claims amongst. 


ereditors, the. confession of the insolvent, or his 


acknowledgment. of. any: instrument, makes no” 


proof, except as to’ chis liability. to but’ not 


‘against his creditors : because, itis. considered as 
fraudulent. ... ‘This court is, therefore, of opinion 


that ‘the Judge was correct.in his decision, by 
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oF, stare OF LOUISIANA.) 


itis proper to observe, with segard ta 
__ the filth exception tothe opinion: of: *bes 
low, in rejecting the books of the insolvent, offered 
by the appellant in evidence, ‘and which had: 
contain ‘any thing «concerning: thé: estate ofthe 
bankrupt, not brought/forward, in vthose which: 
were delivered; that’ they .cannot' ‘afford; from 
» the circumstance evidence 
Wess exceptionable than the ‘dcknowledgmient 
q Or confessions of the insolvent’ himself. 
_ quently, the Judge: in’ 
‘in-rejecting Peter Colson; asa witriess- 
offered on the part of the appellant, *to prove that) 
‘since the ‘appoiritment ‘of the appellees, synidics 
6f Lationda, and previous to’ the institution! of 
this ‘suit, both parties appeared‘before hit, and 
the validity of which'is now contested)’ as thie note 
Of the insolvent: It does not‘appear’ froni-any_ 
thing, contained in. ‘the: record, what ‘Was'the 
ground of the decision, made by the court: below; 
in rejecting the witness. Yet, it seems by thetenot 
_ Of the’exception, that he was called to. prove the. 
contents or substance of some instrument, ‘or 
acknowledgment of the parties, in writing. Ifso, 
the Judge erred jn refusing’ to’ admit the testi; 
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20 CASES IN. THE: SUPREME:COURT 


ofthe: parties litigant, vin\ithe 
only acted as:such for Larionda, the: insolent at 
thateapacity, the’ opinion given,-on the “first 
him to. bea competent witness:and: 


_ ofthe parish-court: be reversed, and. annulled. and 
that the-cause be remanded. to the ‘said court, 
tobe tried again, -with-direetions to: the Judge! to. 
admit him, the'said other.com:) 
petentewitness;: ‘that: may: b¢ offered:to be swortt 
_ and loss of'said-note, and to, suffer such testimony, 
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“oF THE STATE: OF | 


the Court: hiss: the cise oF an = 
détsers;to obtain the reimbursement of theamounit’ 


< claim, ground; that no‘demiand of demand 
mde of the maker of the noe. 
«Tr point flaw on thisy-vib thae 


nodemard of payment has been” made'of the 'mak- 
4 ofa note; the vendorsers are*not liable, 
«disputed by the Appellant; buthecontends 
asserts that, altho’; no-such demand..should- 
tapen=place, yet, inasmuch ‘as he! 
againsethe appellees the while 

the suitagainst him; by the: holder, ‘was’ 
hevhas'thereby: preserved his right-against'them. 
to tht kind of action . of guarantee, to.which 
the appellant has-thought fit tor resort, viz: ‘thatof | 
bfotight against him by the*notesy 


make'thode endorsers lable at “whether 
 ademénd ofpayrfient “has'beén ‘made’ “or not, 


"appears toithis court 4 mode unknown to%our laws. 
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. French - Code Commerce. What is~called’ 


there: the. action-of- guarantee, lin matters of ‘bills’ 
af exchange and promissory: notes, is nothing 
expressed in our own laws, viay the righty 


‘which an. endorser-has to be reimbursed, by, :hig,,.. 
_ prior endorsers. “The holder ofa bill ofjexchange; 
‘protested fornon payment,” says the French: 
Code; “may ‘exercise; his; action of guarantee: 


"Re 


with regard to the drawer, and any- 


the-endorsers. that-are before ‘him.??. 
faculty, that, of calling the prior.endorsers: todefend: 
the suit, which may be brought, against the party, 
entitléd to the action of guarantee ? Nor ifor the), 
holder; whio is. sued by body,. has - ‘the samex 
. action. Itvis, therefore; nothing more. than’ :the: 


“The same faculty belongsto the: 
Is, this. 


right of.calling upon. the preceding | 


be. paid:and. . indemnified. 
"of the principle that every’ party, by ‘transfering: a: 
bill of exchange:or note, by indorsement,: is cons: 
sidered.ias warranting that it. shall be: paid, and 
binding: -himself pay it, in case. it should: be: 

paid the, “amount of a bill-of exchange , he-bas-bis 
“recourse against the-iprior endorsers): and 
exercise it against.all,,or any of solidum, 
Thus our laws go; 
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“OF TH, STANE/OF LOUISIANA.” “ass 


q to'suppose that when an endorser'is'suéd-by the 
holder of a note, he is not bound to: ‘defend shimself, 
him : and that, should he be afterwards condemned 

for-want defence,’ the priorendorsets will be 
tiabley even: tho? they: shouldbe able‘to: prove 


their previous discharge, in consequence of a-ne- 


glect'to demand payment of the maker of thenote, 
is a doctrine, ‘which to: this court appears to be! 
positive laws of commercial'countfies, ‘aid 


4 cular, case, ‘even this kind-of ‘recourse: has not: 

q been regularly exercised. ‘The appellant/has 
__ hs warantors when it wis to ite for them 
“to undertake his defencey Judgment wasren- 


‘dered against him, at'the' suit of the:holder of 
‘motes! five-days) before: the time allowed tothe 
appellees to answer: that 


manded. was not elapsed. For new trials 
_, in cases: provided by law, and: are 
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it/be farther. that, in this | 


therefore the appellant bud no other ground 


‘on’ this subject; with: law: of! 
commerce, as:understood in other countries, But, 
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oe and .a teuly:important one has’ any., demandof 


payment been mide of the maker of these notes, 
and if no demand has: been adtually: made’ of him,» 


pee 
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of SUPREMEGOURE: 


personally has any thing: ‘been. done; 


Upon. this point; the facts areas follows: Charles 
Massicot had his:domicil oh a plantation,, of which 
-he-was part owner; distant, ten.Jeagues from: News: 
Orleans. About four months.before the notes 
became due, that place was sold by. the. sheriff and 
he was turifed out. .'He then went his; wifg 
and children to'his father in. law's, a few miles:!up 
‘the coast and.staid there, “While there, heusedto- 


come to town, to the house of Plauché, his.brother. : 


‘in aw, to atgend his: business: : time, 


which he ‘spent in that’. house; on different  ovca- 


sions, was: in all sabout - ‘two “months, “He also 


\ 


Wilta-in the: city, and stayed: there 
Sor two, attending to his'’business ‘city. 
‘When the notes became due, the Notary. Public 
"went to:demand: payment first at Plauché’s, then: 
at’ Wiltz’s, and, in/both: places, received fot) an 

general principle of law is that 
of payment must be‘made of the ‘maker-ofa prox 
missory "note, in. order: to” make, the “endorsers 
‘But, there are: circtimstances “in: which 
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due diligenceto get payment from, the maker of 
the note... In. the English. writers, who, .in com- 
mercial, cases, are more full, ‘than any. other, that 
principle is. consecrated, . among: 
athers, Collins vs. Butler, Strange 1087, the holder. 
of a.note thought that he had shewn. enough, by, 
~ proving that the maker-had shut up.his. store, 
before the note became due : but, the court ‘was of 


@pinion.that he ought, to have. given,in evidence 


_ shewn, on the part of the holder. :.; Charles, Massic 


Ne 


sufficient for the holder. to: justify, that:he has. used’ 


L 
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“cot shad: -ance.a fixed 


tutned ont of months. before the.notes be; - 


/ Where. was. his, residence, during 
“those four months ? he had his wifeand.children at) 


his father in: law’s.in the county but,pe; spent” 


those: four months athis brother in. Jaw’s 


jn-the.city to attend»to his business... those. 


had any.dealings with him, this. must, baye 


"been the spot,,which they.,.considered as.his place - 


of residence; It.is highly .probable..that few of 
them, if any, ever enquired whether he, hadanother, 


were iy gins: he at 
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“Bast: District, 


Ofthe protest, it appears to this court that the only” 


missory note, live distancesfrom the place, 


Massicot-had: been tustied ‘out of his domicil; he 
had no absolute residence any where, and that 


house was more’ the place of his residence, than’ 
any. other-that, under suth circumstances, the’ 
holder chas shewn due diligence, in endeavours 

find him out, ‘and- has done that which, accord’ 
to la, make the endorsers | 


: 


Augustin Massicot, one of. the endorsers, ‘who 
_ lives at the distance of seven leagues from News — 
Orleans and alleges that he has received notice. 


7 practicable means of giving him 
used by the appellant. - 
Wuen the partiesto a billet exchinge, or pro- 


_ where it was'payable, the general rule is that notice ~ 


the protest is sent tothem by the next post. 


does not pass every where. But, there is always q | 


\ 


_ It is trite, that in this ‘country there 
"particular. inconvenience, which is” that‘the post _ 


. letters.. ‘The post-office at New-Ortegns, for 
those who live ‘no farther fiom the’ city that - 


~ 


"Augustin Massicot, is, certainly the proper_place, 
Should 
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other Office, more remote from the party entitled 
‘tonotice, ‘than the place where such: hotice?is 
deposited, the fault can no more’ be ateributed to 
 the’person giving ‘thie notice, than ‘the mislaying 
or loss of it would be.’ -All he has todo isto put 
"post-office, for those who live at a distance, is »all 
that can be required, and that any other imanner 
‘of giving notice, if such could be devised; “would ~ 
® ._ not only be deviating from the established custom,’ 
‘but would create more difficulty and i inconvenience, 
‘alk 
of the. district. G@urt be-reversed, and that judg. 
ment be entered. forthe appellant for the’ amount 
of the notes, with interest from the date’ of the 
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Amthe decision, given in ‘this case; ‘the court have” 

“recognised the principle’ that a demand of pay? 
ment, from the maker of, the note to. 
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demand must, either be made. 
maker of the note. personally, or at the: placé of a 
‘his residence: But, in this particular instance, it~ 
has appeared to the court that the’ maker. had aio 
fied place of residence.any where, when the notes 
_ became «due and that the hottse in .which he 
half of his time to attend.to his. busi: 
messin the city, was more to be considered as the 
place of his residence, Sor such purposes, thanthe 
plantation of his father in law,. where his’ family: 
temporary asylum. This. case, therefore, 
on peculiar circumstances, different from 
Mhoseof'any cases cited: by the applicant, sand. the 
- decision of the’court does mot the 
Or the pretended want of notice, 
_ “oftby one “of the endorsers, nothing, new. being 
the applicant, the court are ‘still less 
iGisposed to grant a rehearing, he uniform and 
‘universal “manner: of giving: notice, to endorsers 
_ living distance, is to. put the notice in the post: 
the- “person. to whom it is addressed 
Mearer to that office than-to any other, it 
"ought to remain thei until sent for. But, that is». 7] 
the busitess of the post-master : putting the: ho. 
inte, that ‘the »bound 
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this case, the’ appellee, being ‘dissatisfied with Semen ot 
the judgment of the court, “obtained a rolé upon, 
the “appellant. to shew” cause, why @ rehearing 
should ‘not be allowed; “The. counsel has 
‘tended that” the judgment of the court is against 


| ‘nounced the transaction, which took place. between 


"the parties to be a dation en payement, a giving in 
‘payment, while, in the. statement of is” 


attended so much to thename, given 


ties to-the transaction, as to the ature of the tram. 
Mf the:parties should. staterthatong 

 asgiven to another apiece of groundfora:sumof 

4 q ofthe other, called on the debtor to’ demand ipay- 

ment that the debtor, having vo money to:give, 

offered goods in payment, andethat the creditor 

purchased the goods-' This’ name-of purchase 

~ does not alter the nature of the transaction, suchas 

it appears on the exposition of the facts. \ The 
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bas drawn line of demarcation between this” 
teen) kind of contract and a naked contract of sale. . 
Notuine, having been said against that 
tinction, . “which. can -induce..the court. to 
_ their opinion,’ and one of, the s further 
a Bes adduced, to shew a constructive de ‘of the . 
goods claimed, having. convinced them that 
such delivery took place, the judgment must, there. 
fore, stand unshaken on. thet slate 
it’ is unnecessary to ‘take into consideration’ the 
othet arguments, which presuppose-the: existence. | 


‘Brown, the: appellee in this 
brought suit inthe district court of the first’ 
|, district, from whence this appeal istaken; to recover 

sixothousand dollars which are stated, in his peti- 
tion, to have been secured to him, by a transfer of 
 gmiortgage; which the late GeorT. Phillips, the 
insolvent,’had) retainedon certain property, by 
sold to J. Polfrey.. "Phe mortgage purports 
to sectire the payment” of thirty ‘thousand dollars, 
by instalments, as fixed. 


and Polfrey: q 
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‘oF THE STATE oF {LOUISIANA one 


F to this court, the following facts may be collected? 
- that, previous to March*cighteen hundred dnd 
‘sand dollars, which was a mere personal credit that 
New-Orleans,’ for the purpose: of securing this 
debt’; Phillips, being unable to pay, expressed to 
one of the witnesses, who was hislawyer)adesite 
tosecure the debt of four thousand dollars, ‘and 
‘also two’ thousand ‘which the creditor proposed 
lending him to support his credit; until the attival- 
of Woolsey, who was said, at that time,fobeon 


|. the river, and: was soon’ expected i in Néw 
from whom Phillips expected relief ; ; but, on 
| ~his arrival, he refused_to advance’ any thing ;- 


credit was at that time gone, and it appears from 
thetestimony that it could not be retrieved, ‘for’ 
less sum. than seventy or eighty thousarid 


which he hoped toobtain from Woolsey;Mannan 


4 Tug with a Phillips 
must fail, unless he obtained the relief:above® stat: ~ 


ed, lent him two. thousand ‘dollars, on the 

eleventh of March eighteen hundred ‘and: eight, 

took the transfer of the mortgage, as heretofore 
mentioned, as a security for'thepayment of this 


a | gum,and also the four thousand dollars which 


on scoouint of tran- 
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thirty first of the;same month, Phillips failed,.and 
ceded his property for the benefit of his. creditors, 

syndics, in, their management of. the insol-, 
vent?s estate, seem: to have, considered. Brown's. 
the transfer of the mort... 
gage for that. purpose ;,,as.in a sale: made by. them 
Kenner and Henderson, ofthe same. 

on. part, of which this mortgage existed, they sti- 
. pulated. that the whole sum of six thousand. dollars, 
should be paid by the purchasers to. Brown. ; and, 
consequence of which, they have heen, with 


the: of Phillips, and. judgment. obtained 


judgment ought ‘to be reversed and; annulled 
- tote, on the, ground. that the. said, ‘transfer 
mortgage, so far as it. was intended to confer. a a 
privilege. on the debt of the appellee, isafraud.on 
the other creditors of the said. Geo. T. Phillips, 
gnduis therefore void, or such an instrument as by 
law must be considered. null and of no effect; ; ‘and’ 
that no benefit can acerue to the party. claiming 
under it, but he, must still remain a. mere personal.‘ 
creditor, -2, They. insist, that ifthe security.is q 
not fraudulent:.and void jn. toto, asit»relates to 
other créditors, it must. at least be ‘considered SO, 


oy IN SUPREME COURT. 
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“pequire. 
thé court adecision of a question; which Will 
 eoinmercial part of 
trader, merchant, or any other 
“who becames insolvent and isabout’ to fail, can- 
give a preference to some of hid! ereditarsy: either 
| by:payment or security ly mortgageor angrother 
“instrument/by whicli thie creditor ‘merely personal, 
|, beeomes privileged; 
@tedits: of equal dignity pig 
the’ tight which the debtor has 46" make: 
paymentto- any ereditot} who OF 
to if this’ bedone; at any. 
‘his failure ‘and actital” cession 
property, “and/it’ the tsiial course OF binsiness} 
siteh uy tiene, accofding to:the ‘of this coun: 
Cafiiiot be’ revoked or anniilled; "by 
ptivileged creditors. ‘In sapport‘of this ‘prin nciple 
‘Pebeéro del Juicio 36, Par- 
‘whether “all” instruments, "wet 
‘And made debtor about’ to’ 
the ofditiaty course Of busingss,” “iid 
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‘that an equal distribution of the estate of an. insole 
—. vent-debtor should be made, amongst all his cre- © 

Keynes ‘ditors,-equally in their‘claims, contains 
whole dfiouty found inthe decision.of: this. 


7 


i 


course of business; at, any ‘period prior to:the. 
sede his the person 
are tobe gonsidered.as good and valid. in Jawy 
sufficient remain::to 
satisfy all his debts, the reason, why.a different 
rule: should, prevail with, respect to.acts done, with 
a view to secure a payment toany particular .,cre- 
ditor, does not, at first view, appear very.evident | ' 
seems to hold,a dominion oyer.,his 
‘money, until he cedes them 
the benefit of his creditors. , Yet this ,disting. 
"ign, itis believed, ig, found in, the laws, which 
gpvem the judgment given ithe 
When.money is to a fair cteditor, 

‘usual course of trade, nothing attends. q 
| transaction, .which’can- have any tendency toex- 
cite suspicions. of fraud. or injustice, onthe, part. 
"of cither party but. in’ cases, where, instead of 
payment, some security is offered, this very, 
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about tail. ‘When in this sitaation; 
‘by him, which are’ intended to effect an; alteration: 
in the privileges of'some of his creditorsyare-totbe: 
“considlered:as fraudulent-and void as they relateito 
dived, and also from the state'of, New: 
bankrupt: system of. the’ ‘United-States,. which 
o be'similar to that of (Prom 
-truction and application of those laws nia 
"arising under them,» two-things are mecessary:. 
bankrupt; which gives. a 
to’ some‘of; his 
That it mustbe voluntarywon the» 
nwaljdate the transactions) of a debtor, with any..of 


» 
4 


hiscreditors. [It isnot-for us todispute'the wis: 
-dom and correctness _of those decisions, as. given 


‘on the particular laws of the.countries wherevthey 
-faveibeen rendered ; but theselawscertainly, differ 
4 + from ours, in testing the conduct of the bankrupt; — 
ground of its being. 
wiew-tolsome act of bankruptcy. Thelawsywhich 
“must govern the case before the; court,), 
iheapacity of the debtor to. make'any alteration 
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and preference, as muchto the . 
‘Kom unable.to: pay his: debts, 'as.to'the’ time 
mitting:such-acts.as:. would bythe bankrupt 
Siderihg thenrthe rules by whichithe courts of ‘this, 
oa must be governed in contests of this naturey 4 q 
prémoté the ends of «justice nto 
Sreatest possible degree. “The period-of insol-, 
want: ‘of means: inthe ‘debtor to pay: vail: 
his debts, if evinced. by a subsequent failure, 
a@eession of; bispropetty soomafter follows;is-cer- 
"tainly the -most rational one, after which he should. 
not be allowed to make'dny ‘change in'the stateof 
 hisaflairs, tothe, benefit.of part of his creditors». 
injury ofthe others because that isthe time 
fromi which they, ought to be entitled to: shire 
according to “the privilege -of 
existing ; ahd the only thing which canvops. \ 
justexercise and- application Of this 
is the difficulty which may occur in fixing with: 
Pfécision that period’: and on this account every 
fest principally onthe proofs;and 
cumistanees attending it, which imustbe:submitted 
Jegal:disoretion of the Judges. vIn thepres. 
 ferit Gase we-have'fio from the: testimony. 
to fail, atthe time when’ the transfer ofthe morte" 4 
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the'event oPstich tint) Dina 


failure t8 givethe appellee, Brown, an 

ference over other creditors; by creating privilege’ Buows 

Felites to the’ four ‘thonsand dollars, part'of the: 

Support ‘of what is here laid down: 


Philipica, chap:'12, Prélacionjno4 Ord: 

court ‘some doubts whether this” 

void, both as to the two thousand dollars advanced. 
catithe time of muking'the 


thousand which préviously due and owing 
from: ‘Phillips to the appellee, taking it as one ens 
| tire: act which cannot-be easily separated and distin. 
. guished: but;-on-mature consideration, weare @f - 
opinion that the:circupistance ofincorporatingthe 
‘two claims will not vifiate so much oftheeonwacé 
was fair and legal, at ‘the time of entering into. 
which: may be considered that relating tortie 
money-.advanced atthe period of takingthe 
tity forsuyely this'cannot ‘be deemed: prejudicial» 
q as it affeots the interest of 
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creditors toannul sales ‘made by ‘the debtor ‘in: 
a, fraud of their claims. ' Perhaps, actions which are! 

to be commenced by. creditors to annul fraudulent; 
acts-of theirdebtors, be preseribed against by; 
that lapse of time ; ‘but this cannot affect the 
_, Nilege‘or right which the mass of creditors have'to: 
Oppose, in d court of justice, the fraudulent preten.: 
to the:injury ofall. The law citedis, there. 
, fore, not applicable to this suit. The circumstance: 
the syndics . having, in the sale made 
Kenner and Henderson, stipulated that the whiole 
@f Brown’s claim should be’ paid by the purchasers; 
"can give no additiowal force’ or validity tothe 
"personal, was attempted to be made privileged 
vileges of creditors ; the contract must, therefore, 
| 


which the court has’been able to-give the 
Lhe: -gause, it is of opinion that the judgment ‘of the — 


=e ordered, adjudged, and decreéd that said ju 
reversed and annulled ‘it is further 
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THE STATE OF LOUISIANA. 


-wanced by him to the late Geo. T. Phillips at 
the'time of'the transfer of said mortgage (without Brows 
injury to his: claith” on the’ estate, of him. the said 
q Phillips, aga personal creditor, for thefour thou-. 
sand dollars, making a part ‘of the whole conside- 
~ ration of six thousand dollars, intended to be. se- 
cured. by the said transfer of mortgage) and also 
interest ‘at the rate of six per cent. per annum, from 
eleventh of March eighteen htundred and eight, 
until pad. And it is further ordered that 
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